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Marijuana and the West: Past and Present 
 
"Historically, it seems significant that California, which was one of the first states to 
prohibit cannabis, was likewise one of the first to decriminalize it and the first to 
relegalize its medical use. It should not be surprising that a state that pioneered 
cannabis legislation should be a leader in marijuana reform." 

- Dale H. Gieringer1 
 

 In the places where the Pacific touches the lower 48, discussions about the 

legalization of marijuana have moved out of their long-held revolution-launching venues 

of dorm rooms and outdoor rock festivals and into the establishment-maneuvering 

arenas of legislative committees and ballot initiatives.2 

 A vocal push for legalization of marijuana is in no sense new to the landscape of 

marijuana law. In the 1960s and 1970s, as use of the drug expanded ever-wider into the 

general American populace, there were pleas from academics and demonstrations by 

youths calling for legalization.3 This era of legalization efforts culminated in eleven 

states decriminalizing possession of marijuana for personal use by the end of the 1970s 

                                                   
1 Dale H. Gieringer, "The forgotten origins of cannabis prohibition in California," 
Contemporary Drug Problems 26, no. 2 (Summer 1999): 268. 
2 Forgive the jokey dorm/rock references. It is extremely difficult to write about the 
subject of marijuana without falling into a couple of stereotype cracks, and I wanted to 
exercise these demons early. Here's a sampling of the west coast legislative movements -  
 Oregon: http://cannabistaxact.org/downloads/octa2010text.pdf / (Initiative) 
 Washington: http://apps.leg.wa.gov/billinfo/summary.aspx?bill=2401(Bill) 
 California: http://www.taxcannabis.org/index.php/pages/initiative/ (Initiative) 

http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_2251-
2300/ab_2254_bill_20100218_introduced.html 

3 See Michael P. Rosenthal, "A Plea for Amelioration of the Marihuana Laws," Texas 
Law Review 47, (November, 1969): 1359. 1361 for an academic example forecasting the 
amelioration of marijuana laws in the "foreseeable future." Or, watch footage of the 
youth protests in the documentary Grass, directed by Ron Mann (1999). 
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(led by Oregon in 1973)4, and President Jimmy Carter aspiring (but ultimately 

failing) to remove federal penalties for the drug.5  

 What is new with the current round of marijuana legalization efforts is the 

likelihood that some sort of recreational-marijuana legalization will happen on the state 

level. An April 20th CBS poll of Californians showed that 56% support legalization.6 

Given that a legalization initiative has qualified for California's November election, this 

is a significant poll.7 

 The legalization movement in California, the state currently leading the pack for 

reform, is attacking current marijuana legislation on two fronts. One is with the 

aforementioned initiative8, and the other is via an Assembly Bill sponsored by State 

Assemblyman Tom Ammiano.9 Achieving marijuana law reform in California with help 

                                                   
4 Mitch Earleywine, Understanding Marijuana (New York: Oxford University Press, 
2002), 244. 
5 See Grass, supra note 3. 
6 http://www.surveyusa.com/client/PollPrint.aspx?g=cfd656cd-54d0-4a61-8721-
a7d6ec8c3949&d=0 
7 The text of the current initiative is sourced in note 2. 
8 Before the current initiative qualified, there was a push for a semi-parallel initiative, 
which some found preferable. A comparison of the two initiatives can be found here: 
http://www.examiner.com/x-14883-Santa-Cruz-County-Drug-Policy-
Examiner~y2009m7d31-Alcohol-marijuana-tobacco-taxes-medicine-cannabis-and-
confusion 
9 The bill is Assembly Bill 2254 (Formerly AB 390). The text is sourced in Footnote 2. It 
is still in committee. This article provides a recent update: 
http://stopthedrugwar.org/chronicle/616/california_assembly_committee_passes_ma
rijuana_legalization_bill_ab_390 
 In a telephone conversation with Assemblyman Ammiano's Communications 
Director Quintin Mecke on May 13, 2010, Mecke stated that Ammiano does not see the 
bill and the initiative operating in any sort of dichotomous way, but rather sees the 
initiative as providing a sense of legitimacy and importance to the initiative. He added 
that Governor Schwarzenegger has made it clear he would not sign the bill if it crossed 
his desk, and that many lawmakers are reluctant to support the bill knowing the 
initiative is already doing the work. He said at this point, it does not make strategic 



 Beitiks 3 
from these two sources is currently seen as a realistic possibility for several 

reasons – some believe legalization will create sales tax revenue and savings in 

enforcement, helping combat state's current fiscal crisis10; others believe that 

legalization stateside would lessen the marijuana-related drug violence in Mexico11; and 

others believe that in an era of "Change," the time is finally nigh to undo a perceived 

decades-long legislative "mistake."12  The movement for reform has found some support 

with select groups of law enforcement officers13, as well as members of the legal 

community.14 While the issue still remains very hotly debated, it is moving forward in 

California much more quickly than in other states. 

 This is not California's first time at the forefront of a marijuana legalization 

debate. The state previously led the way in the movement for medical access to 

marijuana with the passage of Proposition 215, the "Compassionate Use Act,", in 1996. 

This was a voter initiative that was enacted with 56% of the vote.15 This legislation 

allowed for California residents to possess and cultivate marijuana for medicinal 

purposes.16 While the state has not received the support of the federal government for 

its medical marijuana legislation nor for individual state citizens exercising their rights 

                                                                                                                                                                    
sense to push the bill forward until the results from the initiative are in. So, this front is 
limited.  
10 http://www.latimes.com/news/local/la-me-marijuana-initiative24-
2010mar24,0,5192530,full.story 
11 http://articles.chicagotribune.com/2010-03-28/news/ct-oped-0328-chapman-md-
20100328_1_drug-cartels-drug-related-killings-drug-trade 
12 http://www.huffingtonpost.com/stephen-gutwillig/ca-marijuana-
legalization_b_511484.html 
13 http://www.sacbee.com/static/weblogs/weed-wars/2010/03/pro-legalization-ad-
likely-first-salvo-in-cop-vs-cop-pot-debate.html 
14 http://www.usatoday.com/news/nation/2010-03-08-marijuana_N.htm?csp=hf 
15 Rounded up from 55.58%. http://www.sos.ca.gov/elections/sov/1996-general/1996-
general-sov.pdf 
16 California Health and Safety Code, Section 11362.5. 
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under the legislation17, the Obama administration has announced a more 

tolerant policy toward state medical legislation18, and the federal decisions against 

California's law have not inhibited many other states from enacting their own medical 

marijuana legislation.  Currently, there are 14 states that allow legal possession of 

medicinal marijuana. Nine of those 14 states are western states.19  

 Western states20 have long been leaders in national drug policy. Many of the first 

drug prohibitions came from western states, as did many of the first reductions in drug–

related penalties. Because of the history of the western states as pioneers in regulating 

drug use, and because of the extenuating circumstances surrounding the current push 

for marijuana law reform, I argue that this year California will continue its role as a 

western leader in drug policy and achieve the legalization of marijuana.   

 

An Abridged History of Non-Marijuana Drug Prohibition Legislation in the West 

 Starting in the latter half the 19th century, America's western states took the lead 

in legislating against drug use. These legislative actions were often motivated by the 

                                                   
17 For two prominent Supreme Court examples, see United States v. Oakland Cannabis 
Buyers' Cooperative, 532 U.S. 483 (2001), for a business operating under Proposition 
215 and being rejecting in employing a medical necessity defense to the Controlled 
Substances Act, or the landmark case Gonzalez v. Raich, 545 U.S. 1 (2005), upholding 
the federal government's power to regulate marijuana over the state medical legislation. 
18 http://www.nytimes.com/2009/03/19/us/19holder.html 
19 The current complete list of states: Alaska, California, Colorado, Hawaii, Main, 
Michigan, Montana, Nevada, New Jersey, New Mexico, Oregon, Rhode Island, Vermont, 
Washington. 
http://medicalmarijuana.procon.org/view.resource.php?resourceID=000881 
20 When I speak of "western states" here, I essentially mean states west of the 
Mississippi River, but the bulk of the legislation I will discuss will be from Kansas, the 
southwest, and the Pacific Northwest. 



 Beitiks 5 
racial tensions of their times.21 Beginning in the second half of the 20th century, 

western states again took the lead in relaxing some drug use laws, reflecting the 

changing public sentiment of that time. 

 Leading up to a review of historical marijuana legislation, I will take this section 

to outline some of the history and legislation regulating drugs in the western states that 

preceded and surrounded western marijuana law – namely opium, alcohol and peyote.22 

 

Opium and 19th Century Chinese Immigration in the West Coast States 

 In an interesting twist of historical irony, the first drug-prohibiting legislation in 

America came from a place that many would likely consider the nation's current center 

of drug tolerance.23  In 1874, the city of San Francisco passed legislation prohibiting the 

smoking of opium, and in 1875 they banned the operation of opium dens.24 Laws similar 

to San Francisco's proliferated along the coast up to Washington, and in 1881, the 

California legislature adopted San Francisco's anti-opium legislation.25 

 It is rather transparent from the newspaper talk of the time that the targeting of 

opium for legislation was just as much a targeting of the west coast Chinese immigrant 

                                                   
21 See Kathleen Auerhahn, "The Split Labor Market and the Origins of Antidrug 
Legislation in the United States", Law and Social Inquiry 24 (Spring 1999): 411. 
22 I have elected to not include a history of cocaine in this paper, as most of the action on 
that drug took place in the south, and not the west (although a lot took place in 
Louisiana, west of the Mississippi). However, the history of cocaine legislation has 
similar racial undertones. For a brief summary of cocaine legislation and race, see the 
Auerhahn article cited in footnote 21, or the Joseph F. Spillane's Cocaine: From Medical 
Marvel to Modern Menace in the United State, 1884-1920 (Baltimore, Maryland: John 
Hopkins University Press, 2000). 
23 Worth noting is that Assemblyman Ammiano, introducer of California's current 
marijuana legalization bill, represents San Francisco. 
24 Auerhahn, 422. 
25 Gieringer, 238. 
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population for legislation. For example, take this excerpt from The Sacramento 

Daily Record Union in 1876:  

[A] brief residence in the Chinese quarter must convince any reasonable man that 
he is far below any race claiming to be intelligent as a people, and that his baser 
habits are simply loathsome. Passing all others, and coming to the one in 
question, opium smoking, and how far it has contaminated white people, we find 
enough to shock and disgust, without reference to his more criminal habits and 
tendencies.26 

  
Some of this opium-based anti-Chinese sentiment is attributed to a fear that opium 

acted as a stimulant, allowing the Chinese to work harder than their white counterparts, 

and thus steal their jobs.27 

 West coast case decisions involving opium legislation set some of the earliest 

legal precedents for drug legislation in America. These cases were occasionally 

unapologetic about the racial motivations behind the laws.  In an 1886 case out of 

Oregon denying a writ of habeas corpus for a Chinese resident who allegedly distributed 

opium, Ex parte Yung Jon28, Justice Deady, delivering the majority opinion, does not 

parse his words about the origins of the legislation: 

[T]he use of opium, otherwise than as this act allows, as a medicine, has but little, 
if any, place in the experience or habits of the people of this country, save among 
a few aliens. Smoking opium is not our vice, and therefore it may be that this 
legislation proceeds more from a desire to vex and annoy the "Heathen Chinee" 
in this respect, than to protect the people from the evil habit. But the motives of 
legislators cannot be the subject of judicial investigation for the purpose of 
affecting the validity of their acts.29 
 

                                                   
26 Quoted in Auerhahn, 422 
27 Auerhahn, 419 
28 28 F. 308, District Court, D. Oregon (August 14, 1886) 
29 Id. at 312 
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 Other cases, however, were more forgiving. In re Ah Jow30, a 

complementary case coming out of California and decided the very same month as Yung 

Jon reaches the opposite result. In dealing with a Modesto ordinance penalizing any 

person visiting a place where opium is sold or given away, regardless of mens rea, 

Justice Sawyer discharges the defendant on a writ of habeas corpus, proclaiming: 

The ordinance applies to all citizens, as well as aliens, and deprives them of rights 
and privileges secured by the constitution and laws of the United States. If 
directed only against Chinese, then it would be void under the fourteenth 
amendment as discriminating against them.31 
 

 In a sense, the early west coast opium cases frame what remains the current 

debate on drug legislation in the United States, with the majority of them coming down 

with Yung Jon and supporting the right of the legislature to prohibit the personal 

pursuit of non-medical narcotics (although perhaps a little more eloquently).32  For a 

prime example, see Territory v. Ah Lim33, an 1890 case from the Supreme Court of 

Washington involving legislation prohibiting opium smoking (rather than selling or 

frequenting an opium den). In that case, Justice Dunbar's majority opinion digresses 

from the facts at hand into a disquisition on the philosophy of natural rights as related 

to drug-use legislation that, absent any overt anti-Chinese sentiment, still holds some 

amount of water today and could likely proudly be quoted verbatim by someone 

advocating stricter drug laws.34  

                                                   
30 29 F. 181, Circuit Court, D. California (August 23, 1886) 
31 Id. at 182. 
32 I think "pursuit" is the word I'm going for here... 
33 1 Wash. 156 (1890) 
34 Id. at 165-166.  
 Please see Appendix A if a further exploration of Justice Dunbar's opinion is 
desired. 
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 The early opium cases originating out of the western states, for better or 

for worse, set the tone for more than a century of American drug regulation and legal 

opinions. 

 

Alcohol and post-Civil War European Immigration in Kansas   

 Nearly every state bore witness to spirited Prohibition campaigns in the second 

half of the 19th century.35 However, the western state of Kansas was the first to fully 

accomplish complete statewide prohibition of alcohol, with an 1880 Amendment to its 

Constitution. Kansas became the era's leader in alcohol prohibition. After the fellow 

western state of Oklahoma ratified a Prohibition Amendment to its Constitution in 

1906, many other states followed these western states' suit36, generating the steam that 

the Volstead Act needed to bring on the Eighteenth Amendment to the United States 

Constitution in 1919.37  

 Long preceding the initial Kansas legislation, an act of British Parliament in 1606 

allowed common law courts to punish certain alcohol-related offenses, and with this 

precedent, some colonies established laws forbidding the sale of alcohol to Native-

                                                   
35 Richard J. Bonnie and Charles H. Whitebread II, The Marihuana Conviction: A 
History of Marihuana Prohibition in the United States (Charlottesville: University 
Press of Virginia, 1975), 23. Several states achieved prohibition measures before the civil 
war that were either practically unsuccessful, or dissolved over the course of the war. 
36 Id. 
37 Similar to footnote 22 on cocaine, I feel like I would be remiss here not to mention 
that Senator Andrew J. Volstead, the force behind the Volstead act, represented a state 
westish of the Mississippi, Minnesota.  
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Americans.38 The colonial laws were designed to "prevent disturbance," by the 

natives and were "usually ineffective."39 

 The idea of prohibiting alcohol to "prevent disturbance" was still forceful during 

the Prohibition movements of the second half of the nineteenth century, except instead 

of preventing the disturbance of colonial settlements by belligerent natives, 

Prohibitionists were aiming to prevent disturbance of the electoral system by alcohol-

thirsty immigrants and power-wielding booze-businesses.40 

 Before the Civil War, election results were occasionally acquired with alcohol 

bribes of either the voters or the politicians.41 In 1884, two-thirds of the nation's 

political party conventions were held in saloons.42 The liquor industry played a large 

role in American politics of the era, and so did the country's European immigrant 

population (primarily Irish, Italian, Swedish and German, at that time). As immigrants 

began to affect the established political structure of native-born Americans more and 

more, either by having their votes bought or by taking office themselves, efforts were 

made to find ways to shut down the immigrant political machines.43 One of the easiest 

ways to do this was to target the alcohol industry. Saloons were a natural target, as they 

connected to the immigrant political machines though the unions of their owners, and 

connected to working immigrant populations because they were the place where 

                                                   
38 James Bakalar and Lester Grinspoon, Drug Control in a Free Society (New York: 
Cambridge University Press, 1993), 80. 
39 Id. 
40 Id., 82. 
41 Id. 
42 Id., 83. 
43 Auerhahn, 430. 
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immigrants gathered for a sense of community.44 One of the major proponents 

of Prohibition was the "Anti-Saloon League", and the ultimate type of thinking that 

ended up pushing Prohibition through has been called "Antisaloonism."45 

 Kansas caught its Prohibitionist wave at a time when it was experiencing a large 

volume of European immigration, due to the opening of the prairie states for settlement 

with the Homestead Act of 1862.46 In addition to the foreign influx, many native-born 

New Englanders migrated out to Kansas during this time period. The New England 

migrants brought Prohibitionist convictions with them that would not have had the 

same influence in the already immigrant-saturated east that they ended up having in the 

changing landscape of Kansas.47 

 Kansas became a strong Prohibition force in the United States, arguably the 

strongest. (It is worth noting that Kansas has never ratified the Twenty-first 

Amendment repealing national prohibition, and that the same year that Prohibition was 

repealed nationwide, Kansans voted to keep their own Prohibition laws on the books.48) 

Formally, Prohibition was not eliminated from the Kansas state constitution until 1948, 

fifteen years after the 21st amendment was ratified, and even then, the modified text still 

included the language "The open saloon shall be and is hereby forever prohibited."49  

                                                   
44 Id. 
45 Id. 
46 For a general breakdown of Europeans and the Homestead Act, see Folke Dovring, 
"European Reactions to the Homestead Act", The Journal of Economic History, Vol. 22, 
No. 4 (December, 1962): 461. For a year-by-year breakdown of immigration to Kansas, 
see http://www.vlib.us/old_west/kspeoples.html.  
47 Francis H. Heller, The Kansas State Constitution: A Reference Guide (Westport, CT: 
Greenwood Press, 1993), 20. 
48 Id., 21. 
49 Id. Incidentally, the anti-saloon provision was not deleted from the constitution until 
1985. Id., 22. 
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 In 1887, the Supreme Court of the United States decided two cases 

originating in Kansas, Mugler v. Kansas and State ex rel. Tufts v. Ziebold, its 

companion case.50 These two cases considered substantive due process, due process, 

and takings claims brought by the owners of breweries that were established and 

operated in Kansas before Prohibition was enacted in the state, and were then greatly 

diminished in value thereafter. Justice Harlan wrote the majority opinion. His opinion, 

denying compensation to the aggrieved citizens and upholding the authority of the state 

legislatures to enact Prohibition laws like Kansas's, was subsequently relied upon to give 

legislatures "a blank check when exercising police powers," in drug regulations that 

followed.51 

 Culturally, the tone that Kansas set in the Prohibition movement was carried 

through other states to a national policy supporting alcohol prohibition. Legally, the 

Supreme Court decisions that came out of Kansas's opening experiment with large-scale 

Prohibition set precedents establishing national regulation of alcohol and other drugs. 

 

Peyote and the Southwest, from The Conquistadors through the Civil Rights Era  

 Peyote is a western native – it grows in small buttons at the top of a cactus 

species that is found mainly in the southwestern United States and Mexico, primarily in 

the Chihuahua desert. When ingested, it produces psychedelic effects, due in most part 

                                                   
50 123 U.S. 623 (1887) 
51 Richard J. Bonnie & Charles H. Whitebread, II, "The Forbidden Fruit and the Tree of 
Knowledge: An Inquiry Into the Legal History of American Marijuana Prohibition," 
Virginia Law Review 56, no. 6 (October, 1970): 971. 1005. 
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to a mescaline alkaloid in the plant.52 It has been commercially harvested for 

the past 100 years in the states.53 By some reports, ceremonial use of peyote by Indian 

tribes dates back thousands of years.54  

 The earliest known law outlawing the use of peyote is from 1620, and came from 

the conquistadors, who believed that ingestion of the drug by the natives interfered with 

their plans for Christianization.55  

 A couple hundred years later, the first American state to forbid peyote use was 

Oklahoma, in 1899.56  Most other western states had prohibitory laws on their books by 

                                                   
52 Aldous Huxley, the British philosopher, wrote what is likely the most lurid description 
of the affect of mescaline on a user in his 1954 book The Doors of Perception. Perhaps 
this passage, coming an hour and a half after he has ingested the drug, is the most 
telling of what Huxley experiences in his experiment, and why it would be valuable as a 
religious sacrament for the Indians: 
 "I was seeing what Adam had seen on the morning of his creation – the miracle, 
moment by moment, of naked existence. 
 'Is it agreeable?' somebody asked... 
 'Neither agreeable nor disagreeable,' I answered. 'It just is.'"  
The Doors of Perception (New York: HarperCollins 2004), 17.  
53 Leonard Mercado, "Natural Populations of Peyote in Decline", in Peyote and Other 
Psychoactve Cacti, ed. Adam Gottlieb (Berkeley, CA: Ronin Publishing, 1997), 3. 
54 Louis Fisher, "Indian Religious Freedom: To Litigate or Legislate?" American Indian 
Law Review 26 (2001), 1. 23. 
55 Richard Glen Boire, "Mescaline, Peyote and the Law", in Peyote and Other 
Psychoactve Cacti, ed. Adam Gottlieb (Berkeley, CA: Ronin Publishing, 1997), 11. 
Quoting the edict: 
 "Henceforth no person of whatever rank or social condition can or may make use 

of the said herb, peyote, nor any other kind under any name or appearance for 
the same or similar purposes, nor shall he make the Indians or any other person 
take them, with the further warning that disobedience to these decrees shall 
cause us ... to take action against such disobedient or recalcitrant persons as we 
would against those suspected of heresy to our Holy Catholic Faith." 

56 Fisher, 24. 
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1930.57 The Federal government added peyote to an 1897 law prohibiting the 

sale of intoxicating drinks to Indians in 1918.58  

 Many of the early laws on peyote were related to the prohibition movement, out 

of fear that peyote would become a substitute for alcohol.59 Legislation often resulted 

from a complete lack of desire to understand the significance or effects of the drug or the 

perspective of the indigenous religions, coupled with the general mantra of the era to 

default on prohibition. 

 The western states led the initial charge on peyote prohibition, if for no other 

reason than they were host to the majority of the peyote use at the time. In turn, the 

western states also led the dialogue on reform of peyote law that accompanied the civil 

rights movement. Much of the push for reform came from the formation of Indian 

religious groups and their subsequent advocacy.60 In 1957, Montana amended its 

narcotics laws to exclude the use of peyote by "bonafide religious organizations."61 New 

Mexico followed suit in 1959.62 

 By the time the 1960s rolled around, states were beginning to see trials involving 

religious peyote use, and cases were being decided in favor of those using peyote for 

                                                   
57 Id. 
58 Id. 
59 Id. In a funny historical side note, Fisher also refers to the findings of the House 
Committee on Indian Affairs for the prohibiting 1918 law, which includes descriptions of 
the peyote experience as being pleasant without overpowering the will, and as having 
the benefit of discouraging alcoholism. 
60 For an extensive history, see Omer C. Stewart, Peyote Religion: A History, (Norman, 
Oklahoma: University of Oklahoma Press, 1984). For a briefer history, see George de 
Verges, "Peyote and the Native American Church," American Indian Law Review 2 
(1974): 71. 
61 Fisher, 25 
62 Id. 
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religious purposes.63 In an unreported Arizona case from 196064, the trial 

court held that a Navajo woman's religious interest in using peyote was found to 

overcome any possible governmental interest.65 The Arizona Supreme Court upheld the 

trial court ruling without publishing.66 

 This Arizona case was cited in a 1964 California case, The People v. Woody67, 

holding that the defendant's First Amendment protection and compelling interest to use 

peyote for "bonafide" religious purposes as a member of the Native American Church68 

took precedence over the state's interest in regulating his use. From Justice Tobriner's 

decision:  

We have weighed the competing values represented in this case on the symbolic 
scale of constitutionality. On the one side we have placed the weight of freedom 
of religion as protected by the First Amendment; on the other, the weight of the 
state's “compelling interest.” Since the use of peyote incorporates the essence of 
the religious expression, the first weight is heavy. Yet the use of peyote presents 
only slight danger to the state and to the enforcement of its laws; the second 
weight is relatively light. The scale tips in favor of the constitutional protection.69 
 

 The tolerant perspective of People v. Woody was quite the departure from the 

19th century's west coast opium cases. However, it has had limited effect on general drug 

policy. Subsequent defenses citing Woody and involving marijuana and LSD were met 

                                                   
63 Interestingly enough, there is a 1959 federal case, Native American Church v. Navajo 
Tribal Council 272 F. 2d 131 (10th Cir. 1959) that pitted the Navajo Tribal Council's 
desire to prohibit peyote on their lands against the Native American Church's 
constitutional protections to continues to practice their sacramental use of peyote. 
However, the case was dismissed, with a holding of no federal jurisdiction over tribal 
laws. 
64 Arizona v. Attakai, Criminal No. 4098, Coconino County, July 26, 1960. 
65 Fisher, 25. 
66 Id., 26. 
67 61 Cal. 2d 716, 724.  This decision contains impressively in-depth descriptions of what 
the mescaline experience can be both individually and communally at 720-721. 
68 Incidentally, and this borders on simple trivia, the Native American Church has 
approximately 250,000 members. 
69 61 Cal. 2d at 727. 
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unreceptively and quickly distinguished.70 Even subsequent cases involving 

peyote have not always been met with Woody's level of success. Perhaps the most 

famous peyote case in American legal history, the 1990 Supreme Court decision of 

Employment Division v. Smith, was unsupportive in failing to establish particularly 

meaningful rights to peyote use, upholding the State of Oregon's denial of 

unemployment benefits to a religious user of peyote who lost a job related to his 

religious usage.  In fact, the majority of peyote litigation comes out against extensions of 

the right to use.71  

 While not necessarily revolutionary, the issue of religious peyote use in the 

western states confronts the legal system with a value-balancing challenge unlike typical 

drug legislation debates, and the legal decisions that have been made from peyote trials 

have had an undeniable effect on out national drug dialogue.72 Even the decision in 

                                                   
70 For a sample marijuana case, see People v. Mitchell, 244 Cal. App. 2d 176. Mitchell is 
about as quotable of a 60s marijuana case as you will find, down to the account of the 
police officers entering the defendant's house described as "As they entered, detective 
Honey smelled burning marijuana. Defendant was seated on a mattress in the living 
room with a pipe in his mouth...He then freely and voluntarily said 'It's a cool bust, Man, 
like put the heat away.' (In the jargon common to narcotics users, this mean 'It's a good 
arrest, put the guns away.')" At 178-179.  
 For a sample LSD case, see State v. Bullard, 148 S.E. 2d 565. 
71 See Fisher, 23-39. 
72 Please note that I am not implying that peyote is the first time the country had 
confronted religious issues running up against drug prohibitions. Sacramental wine was 
quite an issue of the days of alcohol prohibition. For some history of the role of wine in 
the prohibition era, see Richard Mendelson, From Demon to Darling: A Legal History 
of Wine in America (London: University of California Press, 1999).  This book includes 
many excellent facts and quotes, but the relation between Prohibition and sacramental 
wine is perhaps best summarized by this passage: 
 "The demand for sacramental wine soared during the first several years of 
Prohibition, prompting a spokesman for the Federal Council of the Churches of Christ in 
America to remark that 'not more than one-quarter of that wine is sacramental – the 
rest is sacrilegious.'" 65. 
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Smith, which was clearly a loss for peyote users, led in part to the Religious 

Freedom Restoration Act, in part restoring some of the freedoms Smith was seen as 

denying.73  

 Currently, state legislation on peyote use runs a spectrum of allowance levels. 

From allowing use only by members of the Native American Church (including some 

states with Native American blood-percentage requirements to qualify), to use by those 

with "a bonafide religious organization," to use by those with merely "sincere religious 

intent," there is in no sense a uniform perspective on religious use of the drug.74 This 

rich variety in legislation demonstrates the effect that the western peyote debate has had 

on the way that Americans view drug use, and highlights the perspective on usage that 

has emerged uniquely from the western states. 

 

Summary 

 In late 19th century, through racially motivated regulations against opium starting 

on the west coast, western states established the precedents that allowed for future 

legislation on other narcotics nationwide. At the turn of the century, the western state of 

Kansas, partially as a response to its growing immigrant population, led a movement 

that resulted in a nationwide prohibition of alcohol.  In the 19th century, the use of 

peyote was first prohibited in the western states, and then in the 20th century, its role in 

                                                                                                                                                                    
  I do argue, hoever, that peyote is different than alcohol and poses more difficult 
questions for the fact that, unlike alcohol, its usage is (or was) entirely unfamiliar to 
European-Americans.  
73 42 USC 2000bb for the general act, or 42 USC 1996a for the section dealing directly 
with peyote use. 
74 For an accessible breakdown of the various peyote laws in the United States, see 
http://www.peyote.net/archive/law.htm  
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western state legislation cycled around to being the center of some of the most 

critical drug policy discussions and reform that the country has seen.    

 The west has led the nation in drug regulation by nature of being the area of the 

country to first confront issues of intoxicant-of-choice related culture clash, and by 

embracing and carrying the public sentiment toward a particular narcotic the most 

zealously.  This trend-setting trait of the western states is demonstrated nowhere more 

clearly than in the region's marijuana law history. 

  

Marijuana Prohibition, Legalization and Reform in the American West 

 "Cannabis" is a Latin word, a name for a plant genus. It is a word that has existed 

for centuries. Medical cannabis use by European-Americans dates back to the mid 19th 

century.75  

 "Hemp" is a word that traces back most directly to old English, and has for most 

of its history been used to describe a fibrous plant that has been used in industry for 

centuries. 76  

 "Marijuana" (or Marihuana) is a Mexican-Spanish term that Whire Americans 

first encountered in the early 20th century. It is almost exclusively used to describe a 

                                                   
75 Lester Grinspoon, Marihuana Reconsidered (Cambridge: Harvard University Press 
1977), 13. 
76 Two pieces of trivia worth noting for the standard of "hemp" as a commonly used fiber 
in America is that the Jamestown colony made the growing of hemp mandatory for 
colonists, and that our very own Declaration of Independence and Constitution were 
drafted on hemp paper. See Rowan Robinson, The Great Book of Hemp (Vermont: Park 
Street Press 1996), 126 for Jamestown, vii for the founding documents. 
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psychoactive form of cannabis that produces its effects when cooked and 

eaten, boiled and drank, or cured and smoked. 77 

 The etymology of "marijuana" can be used to demonstrate that regulation of 

marijuana in the United States sprung from historical sources similar to those that 

opium regulation on the west coast did. On top of being literally attached to opium laws 

in several pieces of narcotics legislation, the passage of marijuana laws in the west were 

not without their own, similar racial animus  (the marijuana animus was directed at 

Mexican immigrants instead of Chinese immigrants). Decades before there were any 

domestic anti-marijuana federal laws, California and other western states that were 

connected to Mexico (either by border or through immigration) passed laws prohibiting 

or restricting it.78 

 California's first prohibition against marijuana (at the time often referred to as 

"cannabis indica" or "Indian hemp" or "loco-weed") got on the books in 1913.79 It 

appears to have been a pre-emptive measure that was snuck in with minimal fanfare, 

rather than a publicized and hysteria-induced affair like earlier opium legislation or 

                                                   
77 See Grinspoon throughout for discussions of the etymology of marijuana. 
78 Gieringer, 238. 
79 Id. Gieringer is, by my research, the only writer on marijuana law who asserts that a 
western state was not the first state to prohibit marijuana. According to him, 
Massachusetts was the first, with a law from 1912. Writing in 1999, he did of course have 
an advantage of electronic databases that earlier writers may have lacked, which may 
explain the discrepancy. Possessing this same electronic advantage, I managed to track 
down his source for the Massachusetts law, and it checks out. The Massachusetts law, 
attached to a "Cocaine and other Narcotics" section of state code, can be seen in: Martin 
Wilber and Murray Galt Motter, "Poisons and Habit-Forming Drugs," Public Health 
Reports 28, no. 42 (Oct. 17, 1913): 2181, 2182.  
 The California, likewise, comes through an amendment to the states poison laws, 
Section  8(a), which took effect on August 10 1913. Gieringer, 255-256. 
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some of the later marijuana laws were.80 Without much public discussion (and 

potentially due to a single board member's own anti-Hindu sentiments), the State Board 

of Pharmacy tacked an anti-marijuana provision onto existing opium legislation.81 

 Preceding this legislation, Assemblyman A.M. Walker of Nevada County had 

actually attempted to include anti-cannabis language in an 1880 anti-opium state bill, 

but his language was declined for a competing anti-opium law.82 It is believed that 

Walker's bill, although unsuccessful, was the first anti-cannabis bill in United States 

history.83 

 Walker was ahead of the curve. Most early anti-marijuana legislation in western 

states came between 1915 and 1930, its arrival coinciding perfectly with that of the 

nearly 600,000 Mexican immigrants who entered the country during that period.84 At 

that time, marijuana use was reported to have wild effects on the Mexican migrant 

population, many of whom used it as a cheap alternative to alcohol as a means to relax 

after working in the fields, and state legislatures were quick to hop on the issue of the 

                                                   
80 Gieringer, 255-256.  
81 Id., 238-239.  
 There is some indication that California's early lead on anti-marijuana legislation 
may have, like opium, been connected to use by Asian immigrants. Namely, East Indian 
Hindus. In 1910, "several boatloads," of East Indian immigrants arrived in San 
Francisco and were met to with heavy protest by Asian exclusionists. In a letter from 
1911, Harry J. Finger, a member of the State Board of Pharmacy and, conveniently, the 
author of California's pharmacy law regulating the sale of poisons wrote that a "large 
influx of Hindoos," were demanding "cannabis indica," and that he feared they were 
"initiating our whites into this habit." However, this letter is the only evidence of a 
Hindu marijuana problem. Id., 250-252.  3 
82 Id., 242.   
83 Id.  
84 Bonnie and Whitebread, The Marijuana Conviction, at 38-39.  
 Utah – 1915,  Colorado – 1917, Texas – 1919, Iowa – 1921, New Mexico, Nevada, 
Oregon, Washington – 1923, Idaho, Kansas, Nebraska – 1927, Wyoming – 1929.   
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workers using the foreign drug.85 Most of these laws swept right through the 

legislatures without debate, either because the drug was unknown (and thus it seemed 

harmless to legislate against), or because the only people known to be using it were 

Mexicans, and thus passing the law was inconsequential, and, on occasion, simply 

entertaining to the legislature.86  

 While much of the early anti-marijuana legislation was, like California's initial 

law, pre-emptive and without overwhelming public demand, some was reactionary. 

There is speculation that Utah's 1915 law stemmed from a church reaction to some 

Mormons bringing marijuana back from Mexico.87 El Paso, Texas banned marijuana in 

                                                   
85 Id. 
 Interestingly, Mexico was passing its own laws against marijuana at this time as 
well, including a national anti-marijuana law in 1920. There, it was a class-based issue. 
See Id., 32-38.  
 A brief summary quote of the Mexican attitude toward marijuana, that could also 
apply to the American attitude if you swapped race and class: "When the middle class 
Mexican scorns weed, though, he is actually scorning the Indian, the Campesino, the 
people of the fields. Jerry Kamstra, Weed: Adventures of a Dope Smuggler (New York: 
Harper & Row, 1974), 153-154. 
 Marijuana was also a fixture of the Mexican army at the time, inspiring the 
Mexican folk song "La Cucaracha." To quote Kamstra again, "No one denies, though, 
that the Mexican soldier has always enjoyed his weed... The use of marijuana among 
soldiers is due also to the fact that most of the troops are campesino conscripts, from the 
land where weed has always been used." Id. 154. 
86 Bonnie and Whitebread, The Marijuana Conviction, 39-40. Quoting the Butte 
Montana Standard's report of Montana's 1929 bill's path through the legislature: 

"There was fun in the House Health Committee during the week when the 
Marihuana bill came up for consideration. Marihuana is Mexican opium, a plant 
used by Mexicans and cultivated for sale by Indians. 'When some beet field peon 
takes a few rares of this stuff,' explained Dr. Fred Fulsher of Mineral County, 'He 
thinks he has just been elected president of Mexico so he starts out to execute all 
his political enemies. I understand that over in Butte where the Mexicans often 
go for the winter they stage imaginary bullfights in the 'Bower of Roses' or put on 
tournaments for the favor of 'Spanish Rose' after a couple of whiffs of Marijuana. 
The Silver Bow and Yellowstone delegations both deplore these international 
complications.' Everybody laughed and the bill was recommended for passage." 

87 Id., 41. 
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1915 after a grand jury investigation into an incident where an allegedly 

marijuana-crazed Mexican killed a police officer.88 (The El Paso ordinance prompted a 

federal reaction – a nationwide ban on the importation of cannabis for non-medical 

purposes.89) Colorado's 1929 law seems to have been a direct reaction to a murder 

committed by a Mexican man believed to be a marijuana "fiend."90 

 While the recreational use of marijuana like that of some Mexican-Americans of 

the era was relatively new to the United States in the early 20th century, medical use of 

cannabis had been recognized for some time. Between 1839, when the west first received 

word of the medicinal properties of marijuana, and 1900, more than 100 articles were 

published in scientific journals touting the medical benefits of the plant and its 

medicinal use was widespread.91 Coincidentally, 1913, the same year that California put 

its first anti-marijuana law on the books through its State Pharmacy Board, the USDA 

Bureau of plant industry was announcing that it was finally growing domestic medicinal 

cannabis of equal quality to Indian imports.92 Many of the original marijuana laws also 

had an unintended effect of prohibiting medical use, although they were rarely enforced 

for that purpose.93 The anti-Mexican sentiment of the time outweighed most other 

concerns.  

 Like Kansas with its leadership role in the Prohibition debate, California and 

other western states (primarily those along the spine of the Rocky Mountain range) 

                                                   
88 Gieringer, 261. 
89 Id. This reaction was mostly just to prevent the smuggling of marijuana over the 
Texas border by Mexicans, and had little impact outside of the state. By this time, most 
medical marijuana in the state was already grown in the states. 
90 Bonnie and Whitebread, The Forbidden Fruit, 1015. 
91 Grinspoon, 13. 
92 Gieringer, 245. 
93 Id., 256 
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paved the way for the national prohibition of marijuana in 1937 with their 

flurry of anti-Mexican marijuana legislation before 1930.94 

 Let a pro-marijuana advocate tell the story, and you are likely to hear that 

national marijuana prohibition was a top-down operation, and mainly the work of one 

conniving man – Harry J. Anslinger, the first Commissioner of the Treasury 

Department's Federal Bureau of Naroctics.95 While it is undeniable that Anslinger's 

hand weighed heavily on the national movement to prohibit marijuana, to imply that he 

was imposing his moral will on a reluctant American populace is a mischaracterization. 

In testifying for the 1937 law, Anslinger offered a letter he had received from the editor 

of a Colorado newspaper: 

 I wish I could show you what a small marijuana cigarette can do to one of our 
degenerate Spanish-speaking residents.  That’s why our problem is so great; the 
greatest percentage of our population is composed of Spanish-speaking persons, 
most of whom are low mentally, because of social and racial conditions.96 

 
There was also, for example, a 1935 letter to the New York Times from a Sacramento 

reader referring to marijuana as "perhaps now the most insidious of our narcotics."97  

 While Anslinger was in the driver's seat for the initial and subsequent movements 

in Washington to prohibit and stiffen regulations on marijuana, he was receiving most 

of his direction on national marijuana policy from the general population of the western 

states, who were far more concerned with marijuana than their eastern counterparts.98 

                                                   
94 The Marihuana Tax Act, 26 U.S.C. 50 Stat. 551., 75th Congress (Aug. 2, 1937). 
95 See the documentary Grass, supra note 3, for a demonizing portrayal of Anslinger. 
See Bonnie and Whitebread, The Marihuana Conviction, 53-78 for a more slightly more 
neutral history of Anslinger's role.  
96 Quoted in Bonnie and Whitebread, The Forbidden Fruit, 1037. 
97 Id., 1036. 
98 For an indication of the general inexperience and lack of knowledge in Washington 
about marijuana at the time, Bonnie and Whitebread's The Forbidden Fruit article 
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 In turn, when the national cultural tide began to shift on marijuana in 

the 1960s as usage expanded into the middle class99 and the psychedelic movement 

bubbled on the west coast, the western states led the way back out of Washington 

again.100 As discussed in the introduction, students and legal experts rebelled against 

the marijuana laws of the country during the 1960s, and states throughout the nation, 

beginning with Oregon's 1973 decriminalization, responded in part by deescalating 

marijuana-related penalties.101  

 Another motivation behind the changes in marijuana law came as a reaction to 

the increasing number of marijuana arrests as use of the drug proliferated. Between 

1962 and 1967, marijuana arrests in California increased sevenfold, mostly due to 

                                                                                                                                                                    
provides excellent reading. The accounts of the hearings for the Marihuana Tax Act are 
almost farcical. The Forbidden Fruit opens with an epigraph from a House Colloquy 
demonstrating house members' complete ignorance on what they are voting on ("It has 
something to do with something that is called marihuana. I believe it is a narcotic of 
some kind."), at 971, and then has an extended section detailing the hearings, including 
Anslinger essentially denying the "gateway drug" philosophy he would later come to 
embrace, a "scientific" testimony about the effect the drug has on the personality of 
dogs, a criminal study citing almost exclusively hysterical newspaper articles, and a late-
afternoon no-debate vote. 1055-1062. 
 For Anslinger, it should be noted that by the middle of the century, he was 
operating the vehicle on his own, without the support of the western states. 
 It should also be noted that the narcotic potential of cannabis was not completely 
foreign to the east coast. There had been, for a time, a presence of hashish on the east 
coast that the west coast lacked. Gieringer, 266. 
99 Id. 1096. A great quote on this notion written in 1977 can be found in Grinspoon's 
Marihuana Reconsidered: "Now that many middle class whites use the drug, it no 
longer inspires the same contempt and fear that it created when it was identified 
primarily with racial minorities and unkempt hippies." 372. 
100 Albeit while Washington entrenched itself, passing the Controlled Substances Act. 
101 Ton top of reflecting a cultural trend, the states that decriminalized were also 
responding to the first report of the federal government's National Commission on 
Marihuana and Drug Abuse, which came out with a recommendation recommending 
decriminalization. This, obviously, was a recommendation that the federal government 
rejected. See Matthew A. Christiansen, "The Great Schism: Social Norms and Marijuana 
Prohibition," Harvard Law and Policy Review 4 (Winter 2010): 229, 235. 
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increased usage.102 Roughly three-quarters of those arrested for marijuana 

possession during this period had otherwise clean or minor records.103 This resulted in a 

general grumbling about the appropriateness of marijuana law for the youth of the 

day.104 The increased caseload also brought into serious question for the economic and 

social value of enforcing marijuana law. Los Angeles Deputy District Attorney J. 

Reichman spoke to the California Senate Public Health and Safety Committee on 

October 18th, 1967, and posed a discussion that was likely occurring at dinner tables 

throughout the United States at that point: 

I thought that if I were a legislator, and I had the task of attempting to revise the 
marijuana laws, I would want to know the answers to some of the questions, I 
would want to know what the cost of enforcing marijuana laws is, and how 
effective that enforcement is. I would want to know whether there is any 
relationship between the use of marijuana and the commission of subsequent 
crimes, and I would also want to know what effect the use of marijuana had upon 
the user.105 

  
 California went on to join the other states that decriminalized the possession of 

certain small amounts of marijuana by passing a legislative measure in 1975. 

 The 1980s bore witness to what has been termed a "Drug Panic," fueled by crack-

cocaine, an epidemic which was in part blamed on the relaxation of laws in the 1970s. 

The panic resulted in a stiffening of drug laws throughout the nation.106 The marijuana 

decriminalization movement came to a standstill, and some states even recriminalzed 

marijuana use (Oregon and Alaska).107  

                                                   
102 Grinspoon, 354. 
103 Id. 
104 See Bonnie and Whitebread, The Marijuana Conviction, 222-247. 
105 Grinspoon, 352. 
106 Erich Goode & Nachman Ben-Yehuda, Moral Panics: The Social Construction of 
Deviance (Malden, Massachusetts: Blackwell 2002), 205. 
107 Id., 210 
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 When the nation emerged from the panic, California found itself raring 

up the national marijuana scene again when it took one of the boldest drug policy moves 

ever made in the United States by legalizing (more accurately, "re-legalizing") marijuana 

for medicinal use with a voter initiative in 1996.108 

 Like the shift in peyote tolerance of the 1950s and 1960s, the success of the 

medical marijuana movement demonstrated that an easily recognizable fundamental 

personal right (for marijuana it was the right to autonomy in personal health, as 

opposed to peyote's right to autonomy in religious observance), was, to many modern 

Americans, a more important policy consideration than behavior control.   

 California's medical marijuana legislation led the way for 14 other states to 

legalize medical possession (interestingly enough, the first two to follow were the two 

1980s recriminalizers, Oregon and Alaska in 1998). This is a trend that still continues. 

South Dakota will vote this year on the issue of medical marijuana, and recent polls 

show that a majority of Americans believe that marijuana has medicinal value, in some 

way vindicating the boldness of California's initial legislation.109 While the state/federal 

conflict on medical marijuana is in no sense a resolved issue (and an issue out of the 

scope of this paper), the Obama administration's decision to stand down on raids of 

medical marijuana clubs shows a growing tolerance and a changing national perspective 

on certain aspects of marijuana use, a perspective that California and the other nine 

western states that currently allow for medicinal use of the drug have established. 

                                                   
108 For an interesting article on Proposition 215 and the California initiative process, see 
Michael Vitiello, "Proposition 215: De Facto Legalization of Pot and the Shortcomings of 
Direct Democracy," University of Michigan Journal of Law Reform 31 (Spring 1998): 
707. 
109http://www.cbsnews.com/stories/2010/04/20/features/marijuananation/main6413
685.shtml. 
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Summary 

 The western states have pioneered nearly every movement in marijuana law that 

America has seen. These movements have typically either reflected an arriving national 

consensus on marijuana law or established a perspective that became the consensus. At 

the beginning of the 19th century, western states passed racially motivated anti-

marijuana legislation that led the nation into a countrywide ban. In the 1960s and 

1970s, western states were the first to adapt to the changing face of the nation's 

marijuana culture and reduce penalties for the use of the drug. In the 1990s, California 

and other western states' medical marijuana initiatives became the first steps in what 

would become a nationwide shift in marijuana policy.  

 Except for peyote, no other drug has seen as much direct, nationally influential 

policy come as exclusively out of the western states as marijuana has. The western states 

are the nation's most accurate (or at least most influential), barometer in the field of 

marijuana regulation. 

 

California's "Control and Tax Cannabis 2010" Initiative 

 As the preceding shows, almost no drug policy in this country has been formed 

without additional motivations above restricting or enabling the right of American 

citizens to alter their consciousness.  

 The opium laws of the 19th century were as much a means of protecting people 

from the ill effects of the drug as they were about controlling the west coast's Chinese 

immigrant population. Prohibition was as much about fortifying morals as it was about 

reclaiming democracy from European immigrants. Peyote reform in the latter half of the 
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20th century was as much about acknowledging other realms of consciousness 

as it was about protecting the rights of Americans to practice their religion freely. The 

country's first marijuana laws were as much about getting high as they were about 

getting Mexicans in trouble; the 1960s and 1970s relaxation of marijuana laws were as 

much about getting high as they were about not getting non-Mexicans in trouble; the 

rise of medical marijuana in the 1990s was as much about getting high as it was about 

having a right to get well. 

 There are tomes upon tomes arguing the moral grounds for reform of American 

marijuana law.110 However, morals alone have rarely gotten drug laws passed – they are 

most often passed through some sort of appeal to a need for protection (either from 

outsiders or from government intrusion). 

 The state of California is in a unique position this year. It has motivations to 

legalize marijuana that are beyond just making a case for an innate human right to 

consciousness alteration. The state is facing the worst budget crisis in its history, and it 

is believed that legalizing and taxing marijuana would both create funds and cut 

enforcement expenditures. The state is also just north of one of the worst drug wars in 

Mexico's history, and it is believed that legalizing marijuana would cripple some of the 

                                                   
110 For a recent example, see Eric Blumenson and Eva Nilsen, "Liberty Lost: The Moral 
Case for Marijuana Reform" Indiana Law Journal 85 (Winter, 2010): 279. 
 For a particularly stimulating recent example, see the Matthew A. Christiansen 
article reference in note 102, where the author does not so much argue from a moral 
perspective, but rather from a perspective that when laws don't match up with morals, 
the credibility of government and the legal system. In the case of Marijuana, the author 
argues, where 40% of Americans have admitted to trying the drug and therefore willfully 
breaking the law, what we stand to lose by not reforming marijuana law is, essentially, 
the rule of law. 
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cartels involved in the war, thus ameliorating the potentially northbound 

violence and improving relations with the Mexican government. 

 Given this unique position of clear and urgent practical benefits of legalization, 

coupled with California's historically established role as leader amongst western leaders 

in American drug policy, I believe that the voters of California will vote to legalize 

marijuana this November. 
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Appendix A 
 

 (Back reference to footnote 34 for context and the setup that inspired this 
appendix.) 
 I would have liked to include these excerpts in the body of the paper, but I believe 
it would have been too disjointed no matter where I inserted it, and it features passages 
far too lengthy to quote in the middle of a 28-page paper in good conscience. That being 
said, feel free to skip it, as it has more to do with philosophy than with the law, and it 
may be interesting only to me. 
 In my research, I read a lot of arguments for and against drug legalization. Many 
if not most of the things I read, similar as they were, started to blend together. However, 
in an avalanche of drug policy debate, the connection between two distinct excerpts on 
the nature of law in this realm stood out for me, especially given the fact that the two 
excerpts come from texts written with nearly a century's gap between them. 
 The first is from Justice Dunbar's opinion in Territory v. Ah Lim, one of the early 
opium cases. Dunbar steps away from the case momentarily to espouse philosophy 
about the relationship of natural rights to the anti-opium-smoking legislation he is 
upholding. Here's the excerpt: 
 
  It is common to indulge in a great deal of loose talk about natural rights 

and liberties, as if these were terms of well-defined and unchangeable meaning. 
There is no such thing as an absolute or unqualified right or liberty guarantied to 
any member of society. Natural rights and liberties of a subject are relative 
expressions, and have relative or changeable meanings. What would be a right of 
liberty in one state of society would be an undue license in another. The natural 
rights of the subject, or his rightful exercise of liberty in the pursuit of happiness, 
depends largely upon the amount of protection which he receives from the 
government. Governments, in their earlier existence, afforded but little 
protection to their subjects. Consequently the subject had a right to pursue his 
happiness without much regard to the rights of the government. The reciprocal 
relations were not large. He yielded up but little, and received but little. If he was 
strong enough to buffet successfully with the world, all well and good. If not, he 
must live on the charity of individuals, or die, neglected, on the highway. But now 
all civilized governments make provisions for their unfortunates, and progress in 
this direction has been wonderful even since noted sages like Blackstone lectured 
upon the inalienable rights of man. Not only is the protection of individual 
property becoming more secure, but the vicious are restrained and controlled, 
and the indigent and unfortunate are maintained, at the expense of the 
government, in comfort and decency; and the natural liberties and rights of the 
subject must yield up something to each one of these burdens which advancing 
civilization is imposing upon the state. It is not an encroachment upon the time-
honored rights of the individual, but it is simply an adjustment of the relative 
rights and responsibilities incident to the changing condition of society. 

 
Territory v. Ah Lim, 1 Wash. 156, 165-166 (1886) 
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 The second excerpt comes from the conclusion of The Forbidden Fruit 
and the Tree of Knowledge: An Inquiry Into the Legal History of American Marijuana 
Prohibition, by Richard J. Bonnie & Charles H. Whitebread, II, when they are rounding 
out their article and making their argument for marijuana penalty reduction: 
 

 Utilizing police power defined broadly in terms of self-protection, the 
dominant segment of society sought to protect itself from contamination and to 
promote homogeneity. Legislatures and reviewing courts focused only on 
society's interests, not on the "right" of the individual to deviate from the 
majority's cultural norms; the courts were essentially closed to assertions of 
minority rights. Similarly the criminal process was administered not from the 
perspective of protecting the rights of the criminal defendant, but rather of 
protecting the society against deviance. Thus, during the period of Prohibition 
enforcement, the Fourth and Fifth Amendment rights were consistently ignored. 
 This, then, was the cultural milieu in which early twentieth century drug 
legislation took root, and the continuing effect of which also fostered the later 
suppression of marijuana. The society imposed severe restraints, on individual 
personal and social cont in order to both reap the societal benefits from the 
individual's supposed economic and political independence, and to perpetuate 
the dominant cultural outlook. 
 In contemporary society, however, the perspective is quite the reverse. 
Economic and political institutions have become increasingly omnipotent; the 
individual is increasingly dependent on the system rather than the system 
dependent on him. More and more the individual views himself as a cog in the 
massive, impersonal, technological machine, the gears for which are beyond his 
grasp. Consequently, a higher value has been place on personal fulfillment in the 
non-economic, non-political sphere; a new emphasis has been placed on personal 
identity, and the individualized, deinstitutionalized pursuit of happiness. 
Concurrently, as economic productivity demands less of each individual's time 
and energy, and the work-week continues to shorten, the leisure value has 
emerged. The society has less and less economic interest in what the individual 
does with his leisure time. 
 

56 Va. L. Rev. 971, 1173-74 (1975). 
 The Bonnie/Whitebread article cites the Ah Lim case, so they were clearly aware 
of Dunbar's passage. It strikes me that they may have written this section of their article 
explicitly as a direct counterpoint, or modern update, to Dunbar's opinion.  
 I'm not going to analyze it any further than that, I just think that the two taken 
together provides an excellent layout for two of the main philosophies in the drug-
regulation debate, and also provides an interesting illustration of the evolution (or lack 
thereof) our country has experienced over the last century and a half. 
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111 Jus so you don't think that I wrote this whole paper in a day, I just went and checked 
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